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Setting the scope of 
solicitors’ duties

BPE Solicitors v Hughes-Holland clarifies the application of the SAAMCo principle  
and the distinction between advice and information cases, writes James Turnbull

The Supreme Court recently handed 
down its judgment in BPE Solicitors 
v Hughes-Holland [2017] UKSC 21 
and, in doing so, provided helpful 

guidance for solicitors and their professional 
indemnity insurers on the application of 
SAAMCo. Lord Sumption, who was counsel in 
the original SAAMCo decision, thought that 
it had been misunderstood and incorrectly 
applied in a number of negligence cases.

Property development
Mr Gabriel agreed to lend £200,000 to Mr 
Little, a builder and developer, in connection 
with the commercial development of a disused 
heating tower. Mr Gabriel understood that  
Mr Little would use the £200,000 to develop 
the property. Mr Gabriel visited the property 
and formed the view that after development 
the property would be worth £400,000.

The property was owned by a company 
controlled by Mr Little, High Tech Fabric 
Maintenance Limited, and was subject to 
a charge as security for a loan of £150,000. 
Contrary to what he had told Mr Gabriel, 
Mr Little intended to use the loan monies 
to pay off the loan and thereafter transfer 
the property to his special purpose vehicle, 
Whiteshore Associates Limited, to develop it. 

Mr Spencer of BPE Solicitors was retained 
to act for Mr Gabriel, receiving instructions 
via a voicemail message left by Mr Little. Mr 
Spencer prepared a facility letter and charge, 
based on a draft prepared for an earlier, abortive 
transaction. Mr Spencer erroneously failed to 

delete statements contained in the original draft 
that the loan monies would be applied towards 
the costs of the development. He did not 
confirm his instructions direct with Mr Gabriel. 

At the completion meeting, Mr Gabriel 
read the facility letter, noting the statements 
that the loan monies were to be used for the 
development. He learned for the first time that 
the property was charged to a bank but was 
not told the loan monies were to be used to 
discharge the loan. 

The transaction was a failure. Mr Gabriel 
exercised his power of sale, selling the property 
at auction in July 2010 for £13,000.

Solicitors’ role
Mr Gabriel sued BPE, claiming that he would 
not have entered into the transaction if he  
had not been misled by the facility letter,  
and sought his entire loss. BPE’s position 
was that the loss was caused by Mr Little’s 
incorrect assessment of the development  
costs and Mr Gabriel’s own misjudgement  
of the value after development. BPE 
maintained that these were matters for  
which Mr Spencer was not responsible. 

The judge held that BPE’s retainer did not 
extend to advising about the commercial risks 
of the project but that BPE had negligently 
mislead Mr Gabriel by the facility letter.  
The judge awarded him damages, reduced  
by contributory negligence and mitigation,  
on the basis that Mr Gabiel might have 
recovered his money if the project had  
been as he thought it was.
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The duty owed  
by a solicitor  
will depend on  
the retainer
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